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THE STATUS OF INTERNATIONAL CABLES IN PEACE AND WAR 

Address by Elihu Root, Jr. 

Member of the New York Bar 

Until the middle of the last century there was no property worth quar- 
reling over, in all the high seas, except ships and their cargoes. 

This ceased to be true when in 1851 Crampton laid his cable across the 
Straits of Dover. Since that time there has been a steady growth of cable 
mileage, until now we have a vast web of cables covering the terrestrial 
globe. This web not only represents a great capital investment, but it is an 
intrinsic part of the world's nervous system, vital to commerce and the 
mutual comprehension of peoples. The cable web is peculiarly dependent 
for protection upon a proper development of international law, for it lies in 
a domain without a sovereign, and there it has to stay, come peace, come 
war. It can not like shipping change its course or remove itself from the 
seas and retire to the protection of its own territory. 

The law in its growth has not kept pace with the growth of the cables. 
But it has expanded enough to be hard to compress into a twenty minute 
speech. 

Peace 
(1) operation 

The peace-time operation of cables is largely governed by the Inter- 
national Telegraph Convention of St. Petersburg as revised in Lisbon in 
1908. That convention, with its annexed rules, regulates minutely the 
operation of telegraphs and also of cables. It covers a great variety of 
matters, from the method of indicating the time of day to the rate between 
Hedjaz and Yemen. Fifty states, including all the great Powers of the 
Continent, are parties. But the United States has never signed. That 
convention is in process of revision, and the question of our signing will be 
raised again. I believe that all the signatories have state-operated tele- 
graphs. And I believe that, with the possible exception of Great Britain, 
those telegraphs are less efficient than our own. Their methods of operation 
should not be imposed upon us. That which our own companies find useful 
in the St. Petersburg rules, they voluntarily adhere to. What they find 
oppugnant to efficiency they should not be compelled to adopt. I hope we 
do not sign. 

The failure of the United States to adhere to that convention, however, 
has left us with one operating problem which will have to be dealt with by 
international agreement. That is the problem of regulating rates on cables 
connecting two sovereign states. It is perfectly obvious that both states 
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can not regulate independently. That would give you inconsistent rate 
schedules which the companies could not obey. 

It seems to me that as far as possible the control of such rates should be 
left to the state whose citizens own the line in question. It seems to me that 
the ideal to strive for is a system under which the state whose citizen has 
built the cable and owns it, shall be allowed to regulate it. It hardly seems 
just that a state whose capital is not committed to the enterprise should be 
allowed to say what the return on the investment shall be. Some day the 
same question may come up in regard to oceanic freight rates, and I think 
we all have a feeling that in such case it would be preposterous to allow a 
country not owning the ships to determine what rates should be charged. 

(2) PROTECTION 

So much for operation. But what about the peace-time protection of 
cables? The St. Petersburg Convention provides nothing as to this. 

Some bloody-minded gentlemen have suggested that this problem might 
be solved under the pre-existing law of nations by treating those who cut 
cables as pirates and hanging them to the nearest yard-arm. In fact, Mr. 
David Dudley Field inserted such a provision in his International Code 
(1876, Art. 83): 

Every person whosoever, who, without authority from the owner, 
. . . removes, destroys, disturbs, obstructs, or injures any oceanic 
telegraphic cable not his own, or any part thereof, or any appurtenance 
or apparatus therewith connected, or severs any wire thereof, ... is 
deemed a pirate. 

While that proposal still finds a warm response in the hearts of those officers 
of cable companies charged with the maintenance of lines, it did not recom- 
mend itself to jurists, nor for that matter to seafaring men who looked upon 
the development of the submarine cable as a trivial but annoying inter- 
ference with the operation of their trolls and anchors. The first real step 
toward the solution of the problem was the convention of 1884. All the 
commercial Powers have adhered to this convention. It provides (Art. II) 
that whoever voluntarily or negligently cut or injured a cable should be 
punished, unless his act was done to save his life or his ship. 

According to the provisions of this convention, the contracting parties 
have enacted laws punishing the commission by their citizens of the acts 
forbidden. The penalties provided are in most cases quite severe. Never- 
theless the law works badly. Trolls and anchors continue to foul our 
cables. Impatient skippers continue to extricate themselves by recourse 
to the hacksaw and continue to go unpunished. 

A revision of the convention is being discussed. I am sure that Mr. 
Fletcher, who, I think, is now charged for us with the conduct of the negotia- 
tion, would be grateful for any ideas promising a solution. 
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(3) TRANSIT TAXES 

There is also a problem in regard to the imposition of transit taxes by- 
states on through telegrams over lines which happen at some point to run 
through their territorial waters or land on their shores. That kind of tax is 
very ancient. The unpoetic antiquarian tells us that the Trojan War was 
really stirred up, not by Helen's holiday, but by the transit taxes which were 
imposed on caravans traversing the Troad. And the transit tax is wide- 
spread among uncivilized peoples. If you want to go peacefully through 
the country of the Wagogos, you give the chief glass beads and copper wire 
by way of transit tax. The custom of imposing such taxes appears to have 
fallen into desuetude and disrepute among the civilized nations, until its 
reinstitution was invited by 1 the multiplication of telegraphs and submarine 
cables. If the messages actually pass through a relay station on land, we 
can not deny the right, legally speaking, of the sovereign to tax them; but if 
the wires and messages merely run through territorial waters, it seems as 
though the analogy of the rule relating to the taxability of ships in transit 
should preclude the tax. These taxes, whether legal or not, are destructive 
and unjust and should be forbidden by international agreement. 

Wab 

(1) unneutral use of cables 

As far as I know, there have been only two great war-time questions 
relating to cables. The first of these was, how far neutrals were bound to 
prevent the cables under their control from being used to transmit informa- 
tion to belligerents. That matter has been disposed of, as far as the signa- 
tories are concerned, by Articles 8 and 9 of the Convention Concerning the 
Rights and Duties of Neutral Powers, negotiated at The Hague in 1907. 
This provides that neutrals need not restrict the transmission of information 
by telegraph to belligerents, but if they do adopt restrictive measures, those 
measures must be impartially applied. 

(2) THE CUTTING AND DIVERSION OF CABLES 

The second war-time question is: What may a belligerent do by way of 
cutting cables in time of war and what must he do by way of replacement 
and compensation? That question is of high theoretical interest and of 
great practical importance. 

What have we on this by way of treaty? The Hague Convention of 
1907 Respecting the Laws and Customs of War on Land contains, under the 
title "Military Authority over the Territory of a Hostile State," the fol- 
lowing provisions: 

Article 53. All appliances, whether on land, at sea, or in the air, 
adapted for the transmission of news, or for the transport of persons or 
things, exclusive of cases governed by naval laws, depots of arms, and 
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generally, all kinds of munitions of war, may be seized, even if they 
belong to private individuals, but must be restored and compensation 
fixed when peace is made. 

Article 54. Submarine cables connecting an occupied territory 
with a neutral territory shall not be seized or destroyed except when 
absolute necessity requires. They must likewise be restored and com- 
pensation fixed when peace is made. 

I think it is generally agreed that these provisions relate only to the seizure 
and destruction of cable within hostile territory. The title indicates this, the 
exception of cases covered by naval laws in Art. 53 indicates it, and I think 
the debates indicate it. This is the only treaty bearing on the question. 
For the rest, we are thrown back on custom, on the deliberations of the 
jurists, and to some extent perhaps on the imperfect analogies of the old 
laws of war at sea. 

One thing. was considered as settled before the recent war. In 1879 the 
Institute of International Law resolved: "II. Le cfible telegraphique sous- 
mariri qui unit deux terriloires neutres est inviolable." That was redeclared 
by the Institute in 1902 and again in 1913. It was made a part of our Naval 
War Codes of 1900 and 1917. It has the approval of the publicists, 1 and it 
has generally been respected in practice by nations at" war. In the late war, 
however, the rule has been infringed. 

On the night of November 20-21, 1914, the German-owned cable from 
the Spanish islands of Madeira to Liberia was cut, it is believed by the 
British, though Liberia did not enter the war till August 4, 1917. 

On September 13, 1915, the German-owned cable from Liberia to Per- 
nambuco in Brazil was cut, though Brazil did not enter the war till October 
26, 1917. These actions seem to have proceeded on the theory that, because 
the cables were of German ownership, they could be cut, irrespective of what 
points they connected. 

This test of the right to cut had been abandoned by general consent 
before the war. In the words of the Institute resolutions of 1913, "there is 
no distinction to be made between cables, whether' they are government or 
private property; neither is the nationality of the owners to be taken into 
account." (Art. 54, C.) 

One reason for refusing to apply the ownership test is given clearly by 
the British jurist Westlake: 

A telegraph cable cannot" be attached to the shore except by the 
territorial sovereign or by virtue of a concession from him, granted from 
public motives and always subject to public control, so that it is a public 
institution belonging internationally to the state, even although it may 
in the narrower sense be the property of a company. If the cable con- 
nects different states it belongs to both, and if they are respectively 

1 2 Westlake, p. 116; Scholz, Krieg und Seekabel, Sec. 28; Bonfils, Sec. 1278; Pradier- 
Fod6r6, VI, Sec. 1272; T. E. Holland in 25 Journal de Droit International Public, 642, 652. 
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neutral and belligerent it cannot be cut without violence being done to 
the neutral interest. 2 

In other words, the public interest in the cables so far exceeds that of the 
owners that for purposes of war-time interruption we should regard the 
former and not the latter. 

Another argument, and one that is conclusive to me, is this. The 
danger to the belligerent, the urgency of the belligerent's interest in cutting, 
is the ultimate reason back of the right to cut. That danger and that need 
are dependent on the nature of the points connected, and not at all on the 
ownership of the cable. If you undertake to lay down rules which deprive 
a belligerent of the exercise of powers which may be decisive of the conflict, 
your law will be broken. If you do not lay down any rules, you will find 
belligerents inflicting intolerable hardships on neutrals for the sake of very 
slight advantages to themselves. I think the ideal is to have rules which 
will not take away from belligerents the exercise of vitally important rights, 
but which will forbid them to inflict serious injuries on neutrals for the sake 
of slight advantages. If the cable runs into one of the belligerent countries, 
no matter who owns it, the other is vitally interested in cutting it. If it 
runs between distant neutrals, each of those distant neutrals is interested in 
seeing that it is not cut, and the interest of the belligerent in cutting it is 
very .slight. The test should be location and not ownership. Nevertheless, 
I understand that the ownership test, based apparently on the imperfect 
analogy of prize law, was advanced at the Peace Conference as justifying the 
cutting and diversion of the German cables. 

The rule that cables between neutrals are inviolable is a sound one. It 
has been impaired in authority, and can only be restored to full effectiveness 
by treaty. It should be re-enacted by international agreement. 

One other rule has been announced as settled: "A cable connecting 
the territories of two belligerents or two parts of the territory of one bellig- 
erent may be seized or destroyed everywhere except within the waters of 
a neutral state." These are the words of a resolution of the Institute of 
International Law, at its meeting in Oxford in 1913. 3 

This rule in slightly different form was also affirmed by the Institute in 
1902, and by our Naval Codes of 1900 and 1917, and has the assent of 
Oppenheim, Westlake, Scholz, Pradier-Fodeie, Bonfils, and Holland. 

Now in November, 1917, while both the United States and Portugal were 
belligerents, the French cut the already interrupted German cable from New 
York to the Azores, five miles from our coast, and spliced into the seaward 
segment a line to the French hut at Manhattan Beach. Whether they were 
proceeding here again on the theory that the old rules should be disregarded 
and ownership made the test of the right to cut, or whether they were 

2 2 Westlake, International Law, p. 116. 

' Art. 54 C, par. 2, Manual of the Laws of Maritime Warfare. 
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applying an interpretation of the old rule as to cables between belligerents, 
I do not know. If the latter, the interpretation was unfortunate. 

The expression of the rule just quoted, like most other expressions of 
the rule, says nothing about who shall be allowed to do the cutting. It is 
obvious, though, that there must be some limit in this regard. A neutral 
could not lawfully cut a cable between belligerents. Spain could not law- 
fully have cut the British cables from Gibraltar to Suez. We could not, 
before our entry into the war, have cut the British cables from Halifax to 
England, although they connected belligerent points. How, then, in reason, 
should our entry into the war on England's side give us any greater right to 
cut those cables? Or how should the^ rights of France regarding the New 
York-Azores cable be augmented by the fact that both the United States and 
Portugal had entered the war on the French side? The rule giving a right 
to cut cables connecting belligerents at any point except in neutral waters is 
sound and should be a part of the next general treaty on the subject, but the 
exercise of the right should be expressly restricted to hostile belligerents. I 
will propose a text in a moment. 

We have considered the rules concerning cables between belligerents 
and cables between neutrals. Now let us turn to the case of cables between 
a belligerent and a neutral. 

On this point there has never been any general agreement. Some pub- 
licists have denied the right of a belligerent to cut such cables except in the 
territorial waters of one of the belligerents. Some have added to this the 
right to cut within the limits of effective blockade. Some have asserted 
the right to cut such cables anywhere except in neutral waters. The practice 
of the Allies in the late war and our own practice in the Spanish War indi- 
cate adherence to and strongly tend to establish the latter view. 

Theoretically, blockade is the closest analogy bearing on our point, and 
the proposed rule restricting the cutting of cables between neutrals and 
belligerents to the territorial waters of the belligerents or to the waters within 
the lines of effective blockade flows most logically from the pre-existing law. 
This rule has the advantage of saving from removal the great lengths of 
open sea cable and rendering repair at the close of hostilities easy. It 
seems to me that an effort should be made to incorporate it in a treaty. But 
there will be occasions when a belligerent, unable to establish effective 
blockade and unable to get within three miles of the hostile cable landing, 
will yet have power to cut in the high seas a neutral-belligerent cable. 
Under such circumstances, the value of the right to cut outside blockade 
lines and territorial waters is so great that I do not think the major naval 
Powers will yield it in convention. Still, the attempt to restrict the right 
should be made. If it fails and belligerents retain a right to cut neutral- 
belligerent cables anywhere except in neutral waters, then it should be made 
clear by convention that the right does not extend to cables between a 
neutral and a friendly belligerent. 
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Let me propose for criticism these rules: 

I. Cutting and Diversion 

(1) No state shall, except in its territorial waters, cut any cable unless 
one end of such cable lands in territory in the possession of a belligerent at 
war with such state. 

(2) Any state may cut or divert any cable connecting points in territory 
in the possession of states at war with the cutting state, anywhere except in 
the territorial waters of neutrals. 

(3) No state shall cut any cable connecting any point in neutral terri- 
tory or in territory in the possession of a belligerent friendly to such state 
with any point in territory in the possession of a belligerent at war with such 
state, except that it may cut or divert such cables within its own territorial 
waters or the territorial waters of such hostile belligerent or within the lines 
of effective blockade established by the cutting state. 

[(3) Alternative. Any state may, except in neutral waters, cut any 
cable connecting any point in neutral territory or in territory in the posses- 
sion of a belligerent friendly to such state with any point in territory in the 
possession of a belligerent at war with such state. But no such cable shall 
be diverted by any state except within the territorial waters of such hostile 
belligerent.] And no such cable shall be cut after such neutral or such friendly 
belligerent shall have sealed the cable and while such cable shall remain 
sealed and inoperative. Any such cable once sealed shall not be unsealed 
during the continuance of the war. 

II. Compensation 

Any state cutting or diverting any cable, in accordance with the pro- 
visions of this convention, shall, on the termination of the war which justi- 
fied such cutting, either repair and restore such cable or pay to the owners 
thereof the cost of repairs and restoration, unless the owner of the cable 
when cut shall have been in a state at war with the cutting state. 

President Root. The last item upon our program for this evening is an 
address upon "The international regulation of aerial navigation." You see 
we go up from criminals to cables, and from cables to air. This address 
will be delivered by Mr. Arthur K. Kuhn, of the New York Bar. 



